STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 98- F-13

Dat e | ssued: May 12, 1998

Request ed by: Johanna Zschom er, Director, Ri sk Managenent
Division, Ofice of Managenent and Budget

- QUESTI ONS PRESENTED -
l.

VWhether the prohibition in 23 United States Code (U . S.C) 8§ 409
agai nst di scovery, adm ssion, or consideration of certain highway
safety records in a federal or state court proceeding or action for
damages is an exception to the North Dakota open records | aw

Whether, if 23 U S.C. § 409 is an exception to the open records |aw,
the exception applies to requests for records by persons who have
filed clainms for damages against the state under N.D.C.C. ch. 32-12.2
but who have not conmenced a lawsuit in state or federal court?

- ATTORNEY GENERAL’S OPI NI ONS -
l.

It is my opinion that the North Dakota open records |aw cannot be
used to circumvent the prohibition of 23 US. C. 8§ 409 against
di scovery, adm ssion, or consideration of certain highway safety
records. Therefore, it is ny further opinion that 23 U S.C. 8§ 409 is
an exception to the open records |law as applied to persons requesting
the records for use in any federal or state court proceeding or in
any court action for dammges, including persons acting on behalf of
such persons.

It is my opinion that the open records exception in 23 U S.C. § 409
applies to requests for records by persons who have filed clains for
damages against the state under N.D.C. C. ch. 32-12.2, but who have
not yet conmenced an action in court, because the requesters are
engaged in pre-suit discovery.
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- ANALYSES -
l.

“Except as otherwi se specifically provided by law, all records of a
public entity are public records, open and accessible for inspection
during reasonable office hours.” ND CC § 44-04-18(1). See also
N.D. Const. Art. X, § 6.

A three-prong anal ysis should be used to determ ne whet her
arecord . . . is subject to the open records . . . law]
and is open to the public. 1996 N.D. Op. Att’'y Gen. 38,
39; 1993 N.D. Op. Att'y Cen. L-95. First, is the entity
that is maintaining the docunent . . . subject to the open
records . . . laws? Second, is the docunent a record
.o of that entity? Third, if the answer to both of
these questions is yes, is there a specific |aw providing
that the record . . . is confidential or exenpt from the
open records . . . laws?

1996 N.D. Op. Att’y Cen. 99, 100. In performng this analysis, the
open records |law nust be interpreted broadly in favor of the public's
access to information. 1985 N.D. Op. Att'y Gen. 77, 79. See also
N.D.C.C. §1-02-01; Cty of Gand Forks v. Gand Forks Herald, 307
N.W2d 572 (N. D. 1981). In contrast to the broad interpretation of
the open records |aw, exceptions nust be specific and will not be
inplied. Hovet v. Hebron Public School District, 419 N wW2d 189, 191
(N. D. 1988).

The questions presented refer to certain highway safety program
docunments and data (hereafter highway safety records) described in 23
US.C 8 409 and nmintained by the State of North Dakota. These
hi ghway safety records are “records” of a “public entity” as those
terms are wused in the open records |aw See NDCC

8§ 44-04-17.1(12)(a), (15). As a result, the first two prongs of the
analysis are satisfied, and the answers to the questions presented
depend on the third-prong of the analysis: is there a specific
exception to the open records law that applies to the requested
records?

An exception to the open records law can be found in federal |aw as
well as state statutes. N.D.C.C. § 44-04-17.1(7). See also 1994
N.D. Op. Att’'y CGen. 118. Federal |aw provides:
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Notwi t hstanding any other provision of Jlaw, reports,
surveys, schedules, lists, or data conpiled or collected
for the purpose of identifying[,] evaluating, or planning
the safety enhancenent of ©potential accident sites,
hazar dous r oadway condi ti ons, or rai | way- hi ghway
crossings, pursuant to sections 130, 144, and 152 of this
title or for the purpose of devel oping any highway safety
construction inprovenent project which may be inplenented
utilizing Federal-aid highway funds shall not be subject
to discovery or admitted into evidence in a Federal or
State court proceeding or considered for other purposes in
any action for damages arising from any occurrence at a
| ocation nentioned or addressed in such reports, surveys,
schedul es, lists, or data.

23 U.S.C. 8409 (enphasis added). As the above-underlined | anguage
i ndi cates, whether this section is an exception to the open records
| aw depends on the neaning of “discovery” in a federal or state court
proceedi ng and “action for danmages.”

“Di scovery” and “action for damages” are not defined in 23 US. C

8§ 409 and therefore should be given their plain, ordinary and
conmonl y- under st ood neani ng. Bailey v. U S, 116 S.C. 501 (1995);
U.S. v. Avarez-Sanchez, 511 US. 350 (1994). ad. NDCC
§ 1-02-02. As used in 23 US.C. 8409, the term “discovery” could
nmean either “[t]he act or instance of discovering” or “[d]ata or
docunents that a party to a legal action is conpelled to disclose to

another party either prior to or during a proceeding.” The Anerican
Heritage Dictionary 403 (2d coll. ed. 1991). *“Discover” neans “[t]o
obtain know edge of through observation, search, or study.” 1d.
“Action” may be interpreted broadly to nean any “act,” but “in its
usual legal sense neans a lawsuit brought in a court.” Black’'s Law
Dictionary 28 (6th ed. 1990). “Danmages” generally neans noney
ordered by a court to be paid as conpensation for injury or |oss
caused by the acts of another person. The Anerican Heritage
Dictionary 364; Black’s Law Dictionary 389. See also U S .

Balistrieri, 981 F.2d 916, 928 (7th G r. 1992).

Using the plain neaning of wundefined ternms in a federal or state
statute is not the only applicable rule of statutory construction.
Statutory |l anguage nmust also be interpreted in context, and technica
terms nust be given their appropriate neaning. Bailey, 116 S.C. at
506. . NDCC § 1-02-083. Di scovery, adm ssi on, and
consi deration of highway safety records is prohibited by 23 U S C
8 409, but only in the context of a court proceeding or “action for
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damages.” The use of “discovery” in 23 US. C. 8409 in conjunction
with “Federal or State court proceeding” strongly suggests that
“discovery” is intended to have a litigation-related nmeani ng and not
to refer sinply to the nere act of acquiring information.

Simlarly, applying the broader neaning of ®“action,” a person could
argue that Congress intended to prohibit consideration of highway
safety records when notice of a claim has been filed under the
Federal Tort Clainms Act or a simlar state |aw such as N.D.C. C. ch.
32-12. 2. However, federal cases and the Federal Tort Cainms Act
itself distinguish between an “action” filed with a court and a
“clainf filed wth a governnental agency. See 28 U.S.C. 8§ 2401,
Eagl e- Picher Industries, Inc. v. US., 937 F.2d 625, 639 (D.C. GCir.
1991). “Action” as wused in sonme federal statutes has been
interpreted in sone cases to include admnistrative actions. See,
e.g., Mtten v. Miscogee County School Dist., 877 F.2d 932, 935 (11th
Cr. 1989); EM v. Mlville Bd. of Educ., 849 F.Supp. 312, 315
(D.N.J. 1994). Nevert hel ess, when interpreted with the term
“damages,” the term “action” in 23 U S.C. 8 409 appears to refer to a
court action and not a notice of claim filed wth a governnent
agency.

Exam nation of the legislative history of the 1987 enactnment of
23 U.S.C. 8 409 and subsequent anendnents is generally uninformative

on the neaning of “discovery” and “action for damages.” Sever al
courts have observed that there is virtually no pertinent |egislative
history on the original enactnent. Harrison v. Burlington Northern

Rail Co., 965 F.2d 155, 156 n.3 (7th Cr. 1992); Southern Pac.
Transp. Co. v. Yarnell, 890 P.2d 611, 613 (Ariz. 1995). The 1991
amendnents to this section were acconpanied by a commttee report
indicating the anendnents were only a clarification to the original
act . H R Rep. No. 102-171(1), at 88 (1991), reprinted in 1991
U.S.C.C.A N 1526, 1614.1

1 It appears the 1991 anendments were pronpted by court decisions
interpreting the original Ilanguage of 23 US. C. § 409, which
prohibited only the admission into evidence of certain records, as
not prohibiting the discovery of covered records. Shots v. CSX
Transp. Inc., 887 F.Supp. 204, 205 (S.D. Ind. 1995); Hagerty v.
Southern Ry. Co., 133 F.R D. 34, 35-36 (E.D. Mdb. 1990). The statute
was also anended in 1995, apparently in response to state court
decisions interpreting 23 U S.C. 8§ 409 as allow ng the discovery and
adm ssion into evidence of raw data that was "collected" but not
conpi | ed. H R Rep. 104-246, at 59 (1995), reprinted in 1995
US. CCAN 522, 551. See Palacios v. Louisiana and Delta R R,




ATTORNEY GENERAL’ S OPI NI ON 98-13
May 12, 1998
Page 5

Al though the legislative history of the original statute is silent,
the M ssissippi Suprene Court has articulated the broadly-accepted
pur pose of 23 U S.C. § 409:

A nunber of years ago, the federal governnent devel oped a
program for enhancing the safety of railroad crossings
across the country. The states were encouraged to
partici pate under federal guidelines and upon conpliance
would receive ninety percent federal funding for such
upgrade projects. Federal |law and regulations directed
the states to survey their circunstances and prepare data
on crossings where safety inprovenents may be needed. To
the end that candor mght obtain regarding hazards that
exi st, the Congress acted to protect information devel oped
in connection with the program from use in any civil
litigation arising out of railroad crossing accidents.

Sawyer v. Illlinois Central Gulf RR Co., 606 So.2d 1069, 1073 (M ss.
1992) (enphasis added). Put another way, the intent of the statute
was “to prohibit federally required record-keeping frombeing used as
a tool .. . in private litigation.” Robertson, 954 F.2d at 1435
(quotation onmtted) (enphasis added).

The growi ng body of federal and state case law interpreting 23 U S.C
8§ 409 is not conmpletely consistent, but is informative on the scope
of the statute. Cases have interpreted this section as prohibiting
adm ssion of protected highway safety records republished in
secondary sources because to allow the adm ssion of the records woul d
circunvent the prohibition in the statute and inhibit the candor
sought to be encouraged by 23 U.S.C. § 409. Lusby v. Union Pac. R R
Co., 4 F.3d 639, 641 (8th Cir. 1993); Robertson v. Union Pac. R R
Co., 954 F.2d 1433, 1435 (8th Cr. 1992). Simlarly, although the
statute refers only to docunents, it has also been interpreted as
prohibiting a witness fromtestifying regarding the contents of those
docunents. See Harrison, 965 F.2d at 160; Sawyer, 606 So.2d at 1073
(describing contrary argunment as “specious” and unsupported by | egal

authority). This conclusion has been reached despite the general
rule that an expert wtness can base an opinion on inadmssible
evi dence. Robertson, 954 F.2d at 1435. However, in reversing an

appel l ate court decision, the Arizona Supreme Court recently held
that the statute did not prohibit discovery from other sources of

Inc., 682 So.2d 806 (La. C. App. 1996), vacated 685 So.2d 132 (La.
1997) .



ATTORNEY GENERAL’ S OPI NI ON 98- 13
May 12, 1998
Page 6

information that was also contained in protected reports. Sout hern
Pac. Transp. Co., 890 P.2d at 615.

In the nost closely anal ogous case to the first question presented in
this opinion, a person attenpted to use the state public records |aw
to obtain information the person was prohibited from discovering
under 23 U S.C. § 409. Seaton v. Johnson, 898 S.W2d 232 (Tenn. C

App. 1995). The court concluded the federal act effectively
superseded or preenpted the state public records act with respect to
the requested infornmation. ld. at 236-37.2 It is inportant to note
that the person requesting the information in Seaton was an attorney
actigg on behalf of two plaintiffs in a pending |egal action. 1d. at
233.

Just as the prohibition in 23 US C 8§ 409 against admssion of
hi ghway safety records into evidence cannot be circunvented by
presenting the data from secondary sources or by presenting wtness
testinony regarding the data, it is nmy opinion that the prohibition
in that section against discovery or consideration of these records
cannot be simlarly circunvented by using the North Dakota open
records law. To allow the prohibitions in 23 US.C. 8 409 to be so
easily circunvented by persons attenpting to use the information in a
court proceeding or court action for danages would nake the
prohi bitions enpty provisions. Therefore, | conclude that 23 U S.C
8 409 is an exception to the North Dakota open records | aw.

It could be argued that interpreting “action” to refer only to court
actions overlooks or renders neaningless the alternative provisions
therein prohibiting “discovery or adm[ssion] into evidence in a
Federal or State court proceeding” or “consider[ation] for other
purposes in any action for damages.” However, the cases interpreting
the phrase “considered . . . in any action for damages” have noted
that the prohibition against discovery and admi ssion into evidence in
a court proceeding does not by itself prohibit all uses of highway

2 Because federal |aw can be an exception to the North Dakota open
records law, there cannot be a conflict between federal and North
Dakota | aw regarding access to public records and preenption is not
an issue in this opinion.

3 Applying 23 U.S.C. § 409 before it was anmended in 1991, an |ndiana
appel l ate court concluded that the requested highway safety records
were not confidential under 23 U S.C. § 409 and thus were subject to
di scl osure under the Indiana public records |aw | ndi ana Dep't of
Transp. v. Overton, 555 N.E. 2d 510 (Ind. C. App. 1990).
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safety records. See, e.g., Robertson, 954 F.2d at 1435.% For
exanpl e, expert wtnesses generally can base their opinions on
i nadm ssi bl e evidence, but highway safety records protected by 23
US C § 409 cannot be considered by an expert. Id. Thus,
interpreting “action for danages” to nean a court action does not
render mneani ngless the alternative prohibitions in 23 U S.C. § 409.

The conclusion that 23 U S.C. 8 409 is an exception to the open
records |aw, however, does not authorize the State to close highway
safety records to all persons. The statute refers only to discovery,
adm ssion, or consideration “in a Federal or State court proceeding”
or “action for damages.” It would neither violate the ternms of 23
US. C 8 409, nor thwart the statute’s purpose of encouragi ng candid
eval uations of highway safety records wthout the risk of the

evaluation being used as a tool in litigation, to disclose the
records to a person who will use the records for purposes unrel ated
to a court proceeding or court action for damages. Whet her the

statute is an exception to the open records |aw, therefore, depends
on the identity of the requester and the purpose of the request.?®

Normal |y, the identity of the requester and purpose of the request
are irrelevant; the right to access to public records belongs to al

persons equally. However, because the exception to the open records
law in 23 U.S.C. §8 409 is based on the purpose of the request and the
identity of the requester, it would be appropriate in these limted
circunstances to ask whether the person requesting the information
is, or is acting on behalf of a person who is, 1) a party in a
pendi ng court proceeding or court action for damages arising from any
occurrence at a location nentioned or addressed in the requested

4 Two state court cases have also interpreted this phrase. See

Overton, 555 N E. 2d at 511; Martinolich v. Southern Pac. Transp. Co.
532 So.2d 435, 439 (La. C. App. 1988). However, these two cases are
| argely superseded by the 1991 anendnent to 23 U S.C. 8 409 to add
the prohibition against "discovery." These cases also appear to
limt the neaning of "consideration" to the court itself, but the
court in Robertson held that the prohibition against consideration in
an action for damages applies to consideration by expert w tnesses as
well as the court. 954 F.2d at 1435.

® This conclusion contrasts with the federal Freedom of |nformation
Act, which specifically extends discovery exceptions to all persons,
regardl ess of identity. 5 U S C 8 552(b)(5); US. v. Wber Aircraft
Corp., 465 U S 792 (1984). See also Baldridge v. Shapiro, 455 U S
345 (1982). In both these cases, the request for material cane from
litigants in pending or immnent court proceedings.
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records® or 2) engaged in discovery related to a court proceeding or
court action for damages arising from any occurrence at a |ocation
nmentioned or addressed in the requested records.

If the answer to either question is yes, the request nust be denied.
See N.D.C.C. § 44-04-18(5) (request by litigant or agent of [itigant
must be submitted to attorney representing public entity and is
subject to rules of discovery).” |If the answer to both questions is
no, it would also be appropriate to obtain the person’s nane and
require the person to sign an acknow edgnent quoting the pertinent
provisions of 23 U S.C. 8§ 409 and reciting that the records are being
acquired for purposes unrelated to a court proceeding or court action
for damages, are not being sought to evade the provisions of the
statute, and will not be used or considered, directly or indirectly,
in a court proceeding or court action for damages against any party,
including the State, its agencies, enployees, or officials.

Upon the requestor’s signing the acknow edgnent, the request nust be
granted unl ess another exception to the open records |law applies. A
record can be kept of the nanes of persons who receive highway safety
records through an open records request, along with a copy of the
acknow edgnent. If it is later determ ned that the disclosed records
have been acquired and used by a litigant as if obtained through
di scovery to locate additional evidence that would otherw se be
adm ssi bl e, the additional evidence could properly be excluded. See
Robertson, 954 F.2d at 1435.

In conclusion, the open records |aw cannot be used to circunvent the
prohibition of 23 U S. C. 8 409 against discovery, admssion, or
consi deration of certain highway safety records. Therefore, it is ny
opinion that 23 U . S.C. 8 409 is an exception to the open records |aw
as applied to persons requesting the records for use in any federa

or state court proceeding or in any court action for damages,
i ncl udi ng persons acting on behal f of such persons.

® Nothing requires that the litigation involve the State to fall
under 23 U.S.C. § 409.

" However, it is possible that the protections of 23 U S.C. § 409
could be waived by the persons or entities in whose benefit the
statute has been adopted, which nmay not necessarily include or be
limted to the North Dakota Departnent of Transportation. If the
confidentiality has been waived, the records nmust be discl osed.
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The second question presented involves the application of the open
records exception discussed in Issue One to open records requests

from a person who is not a “litigant” in the sense that the person
has not comrenced a |lawsuit against the State in federal or state
court, but has filed a notice of claim for damages under

N.D.C.C. ch. 32-12.2.

As discussed earlier in this opinion, the prohibition in 23 US.C
8§ 409 against the “consideration” of certain highway safety data in
any “action for damages” refers to court actions. 23 U.S.C. 8§ 409
does not specify when a court action is comenced. Thus, for actions
in federal court, federal law and rules of procedure would dictate
whet her an “action” has been commenced. For actions in state court,
state |l aw woul d control.

Federal |aw distingui shes between notice of a claim and an action
See 28 U.S.C. § 2401. In at |east one state court case, a party has
argued that “because the filing of the claimis the necessary first
step before a claimant can bring an action against the state, the
claims process is integral to the filing of suit and can only be
understood as an ‘action’ against the state . . . .” Capers v. Lee,
684 A 2d 696, 701 (Conn. 1996) (quotations omtted). The Connecti cut
Suprenme Court disagreed, concluding that the claimwas not part of a
“court action” because further action on the claim was necessary to
bring the action in court. Id.

North Dakota |aw defines an “action” as a “proceeding in a court of
justice.” ND.CC 8 32-01-02. “Acivil action is comenced by the
service of a summons.” N.D.R Cv. P. 3. The North Dakota Suprene
Court has held that an administrative tax intercept proceeding
conducted before a state agency is not an “action” under state |aw.
GQuthmller v. Dep’'t of Human Services, 421 N W2d 469, 471 (N.D
1988). Al'though filing a claim under N.D.C.C. ch. 32-12.2 is a
necessary prerequisite to bringing a court action for damages agai nst
the State, | agree with the Connecticut Supreme Court in Capers that
filing a claim under chapter 32-12.2 is not part of a court action
under North Dakota | aw.

As also discussed earlier, the term “discovery” in 23 US.C 8409
has a litigation-related neaning and does not refer to the mere act

of acquiring information. However, even wthin the context of
litigation, “discovery” may be both formal and informal and it may
occur both before suit is comenced and after. Both practitioners

and courts distinguish between formal and informal discovery. See,
e.g., Asllani v. Board of Education, 150 F.RD. 120 (N. D. 1I1I.
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1993); Ceibel v. Sears, Roebuck and Co., 1996 WL. 280065 (9th Gr.
1996) (unpublished opinion) (“W believe the broad term *discovery’
necessarily enconpasses both fornmal and informal discovery neans”;
“informal discovery is often the nost effective conponent of the
overal | discovery process”) (citing Cotton v. Hinton, 559 F.2d 1326,
1332 (5th Cr. 1977)).

Al t hough rmuch discovery, both formal and informal, occurs after the
conmencenent of a lawsuit, both the North Dakota Rules of G vil
Procedure and the Federal Rules of Civil Procedure contenplate that
both formal and informal discovery and investigation nmay, and in a
nunber of cases nust, occur prior to the service or filing of a
| awsui t. For exanple, both North Dakota and Federal Rule of G vil
Procedure 27 allow for the conducting of formal discovery prior to
the conmencenent of a l|awsuit. North Dakota Rule 27 is patterned
after Fed. R Civ. P. 27. Harnon v. Mercy Hospital, 460 N W2d 404,
406 (N.D. 1990). The rule permts perpetuation of testinony via the
use of pre-suit depositions and “can also be wused to obtain
pre-conpl ai nt production of docunments when ‘the only thing likely to
be lost or concealed is a paper or object that should be subject to
i nspection, etc., under Rule 34.’” Id. (citing Martin v. Reynolds
Metal s Corporation, 297 F.2d 49, 56 (9th Cr. 1961)).

Pre-suit discovery is also contenplated by both North Dakota and
Federal Rule of Civil Procedure 11. F.R Cv. P. 11(b) provides as
foll ows:

Representations to Court. By presenting to the court
(whet her by signing, filing, submi tting, or | at er
advocating) a pleading, witten notion, or other paper, an
attorney or unrepresented party is certifying that to the
best of the person’s know edge, information, and belief,
forned after an i nquiry reasonabl e under t he
ci rcunst ances, - -

(1) it is not being presented for any inproper
purpose, such as to harass or to cause unnecessary
del ay or needless increase in the cost of litigation;

(2) the <clainms, defenses, and other |egal
contentions therein are warranted by existing |aw or
by a nonfrivolous argunent for the extension,
nodi fication, or reversal of existing law or the
establ i shment of new | aw,
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(3) t he al | egati ons and ot her factua
contentions have evidentiary support or, if
specifically so identified, are likely to have
evidentiary support after a reasonable opportunity
for further investigation or discovery; and

(4) the denials of factual contentions are
warranted on the evidence or, if specifically so
identified, are reasonably based on a lack of
i nformation or belief.

(Enphasis supplied.) North Dakota Rule of Civil Procedure 11(b) is
identical to the federal rule.

Both North Dakota and Federal Rule 11(b) require that a party
submtting a pleading has perforned an adequate and reasonable

inquiry or investigation. The allegations and other factua
contentions nust have evidentiary support or be “likely to have
evidentiary support after reasonable opportunity for further
i nvestigation or discovery.” Id. Adequate pre-suit discovery has

been recogni zed by the courts as necessary to conply with Rule 11.

See, e.g., Patterson v. Wnthrop-Breon Laboratories, 115 F.R D. 478,
480 (E.D. Wash. 1986); Agristor Leasing v. Mlntyre, 150 F.R D. 150,
152 (S.D. Ind. 1993) (“‘The principal function of the 1983 anmendnent
to Rule 11 was to add the requirenent of adequate investigation
before filing a conplaint.” . . . “It is insufficient under the
standards of Rule 11 sinply to stake out a position and rely on the
results of a post-filing discovery as a formof fishing expedition.”
.o “[1]t follows that such evidence should be searched for and
required before filing the lawsuit.”) (G tation omtted.)

Rule 11 pre-suit discovery is often informal but still involves a
fair amount of diligence. In Childs v. State Farm Mut. Auto. Ins.
Co., 29 F.3d 1018 (5th Cr. 1994), the court discussed the pre-suit
inquiry conducted by plaintiff’s counsel and concluded that it was
sufficient at that stage for Rule 11 purposes. The attorney had:

interviewed his client, inspected the vehicle, visited the

accident site, interviewed a fireman from the scene,
interviewed the reporting officer, obtained the police
report and reviewed the nedical records. . . . Thus, at

that time, [the plaintiff's attorney] could, wthin the
bounds of Rule 11, sign a docunment certifying to the court
that to the best of his know edge, information and beli ef,
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formed after a reasonable inquiry, his client’s claimwas
wel | - grounded in fact.

Id. at 1024-25.

In discussing the 1983 and 1993 anendnents to Rule 11, Wight &
MIler noted the follow ng:

The 1983 anendnent to Rule 11 required the signer to
certify that “to the best of the signer’s know edge,
information, and belief formed after reasonable inquiry it
is well grounded in fact. . . .” According to the
Advisory Committee Notes, the 1993 amendnment recognizes
that “sonetinmes a litigant may have good reason to believe
that a fact is true or false but my need discovery,
formal or informal, from opposing parties or third persons
to gather and confirm the evidentiary basis for the

al |l egation.” Thus, new Rule 11(b)(3) states that the
signer is certifying that “the allegations and other
factual contentions have evidentiary support or, if
specifically so identified, are likely to have evidentiary
support after reasonabl e opportunity for further
i nvestigation and discovery.” However, as the Conmttee
points out, “[t]olerance of factual contentions in the

initial pleadings by plaintiffs or defendants when
specifically so identified as nmde on information and
belief does not relieve litigants from the obligation to
conduct an appropriate investigation into the facts that
i s reasonabl e under the circunstances.”

5(A) Charles Allen Wight and Arthur R MIler, Federal Practice and
Procedure, Section 1335 (2d ed. 1990).

Thus, in considering both the plain nmeaning of the term “di scovery”
and giving the term its appropriate technical neaning, | conclude
that its wuse in 23 USC 8 409 includes pre-suit inquiries,
i nvestigations, or discovery, whether formal or informal, engaged in
under the provisions of the North Dakota or Federal Rules of G vil
Procedur e.

Pre-suit discovery is not required before a claim is filed under
N.D.C.C. ch. 32-12.2. However, once a claimhas been filed, which is
itself a strong indication that a court action for damages w Il be
commenced, any subsequent request for highway safety records by the
person who filed the claim (or someone acting on the person’s behal f)
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can categorically be described as pre-suit discovery. As a result,
it is nmy opinion that the open records exception in 23 U S C § 409
applies to requests by persons who have filed clains for danages
against the state under N.D.C.C. ch. 32-12.2 but who have not yet
comrenced an action in court.

- EFFECT -
This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs

the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi st ed by: James C. Flem ng
Assi stant Attorney Ceneral
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